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AKTYAJIBHBIE BOITPOCHI PASBUTH S 1 OITPEJEJIEHNS OTPACJIEBOM
CAMOCTOATEJIbHOCTHU KOHKYPEHTHOI'O ITPABA

Annotanms: Crarhsi TMOCBAIIEHA BOMPOCAM PA3BUTHS W OINPEICICHUS
OTPacCJIEBOU CAMOCTOSITEIBHOCTA KOHKYPEHTHOTO IIpaBa, CYLIECTBYIOIIEH JUCKYCCUU
B HAYYHOM MUPE O BO3MOKHOCTH ONPEAEIECHUS] KOHKYPEHTHOIO IpaBa Kak OTPACIIU.
B crathe aHanmu3upyroTCs pasziiMuHble TOUKU 3pPEHUs] YUYEHBIX B JaHHOU cdepe u
MPU3HAKHU, NIPUCYLIME KOHKYPEHTHOMY IPAaBYy KOTOPBIE COOTHOCSITCSA C MPU3HAKAMU
OTpaciau MpaBa W MPABOr0 MHCTUTYyTa. B paMkax HaydyHOW CTaTbU OCBEIIAIOTCS
BONPOCHI BKIIFOUEHUSI B HOMEHKIIaTypy CHEIManbHOCTEN MO MPaBy «KOHKYPEHTHOTO
IpaBay.
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TOPICAL ISSUES OF DEVELOPMENT AND DETERMINATION OF BRANCH
INDEPENDENCE OF THE COMPETITIVE RIGHT

Abstract: The article is devoted to the development and determination of
sectoral independence of competition law, the existing debate in the scientific world
about the possibility of determining competition law as an industry. The article
analyzes the different points of view of scientists in this field and the characteristics
inherent in competition law which correspond to the characteristics of the branch of
law and the right institution. As part of a scientific article covers the inclusion in the
nomenclature of specialties under the law "competition law".
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[IpaBoBOe  peryiMpoBaHME  OTHOIIEHUH B  cepe  NeATeIbHOCTH
AHTHUMOHOIOJBHBIX OPraHOB MPEACTaBIsAET COOOW CJIOXKHYIO CHCTEMY, KOTOpas
(GYHKIMOHUPYET BO B3aMMOCBSI3U C Pa3IMYHBIMU (PAKTOPaMH, Pa3BUBAIOILIMMUCS
PBIHOYHBIMH OTHOLICHUSMU U JEUCTBYIOIIEN KOHKYPEHIIUEH.

Ha coBpemMeHHOM 3Tane pa3BUTUS KOHKYPEHTHOTO NpaBa YYEHBIMH B 3TOH
0o0JlaCTH TPOBOJATCA TMPABOBBIE UCCIENOBAHUS M JAMCKycCHMU. BBHIy 3TOro

OTCYTCTBYET €IMHOE TOHUMAHUE U OIPEEICHNE KKOHKYPEHTHOTO MTPaBay.
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Cy1iecTByeT HECKOJIBKO MO3HUIIMI OTHOCUTENIBHO ONPEIEIEHUS KOHKYPEHTHOIO
Ipasa.

Tak, M.IO. Ko3noBa yTBepKIaer, 4To KOHKYPEHTHOE IIPaBO — 3TO WHCTUTYT
npeanpuHuMaTensckoro npasa. [7, C.127] pyrue yueHble yKa3bIBalOT HA TOHUMaHUE
KOHKYPEHTHOIO TIpaBa KaK KOMIUIEKCHOM 00JacTM MPaBOBOIO PETyJIMPOBAHUS
KOHKYPEHIIUH, C ONPEACICHHBIM IIPEAMETOM PETYJIMPOBAHMS, KOTOPBIM SBIIIIOTCS
MPABOOTHOIIICHHS, PEryJIHpyeMble HOpMaMy YaCTHOTO W ITyOIMaHOro mpasa. [8, C.225]

Taxast mo3uuUs OCHOBBIBAECTCS Ha HJIEM KOMIUIEKCHOCTH HOPMAaTHBHBIX ITPABOBBIX
aKTOB, KOTOPbIE (DOPMUPYIOT 3aKOHOIATENLCTBO O KOHKYPEHIINH.

Opnako, K.}O. ToTbeB OTMEYAET, 4TO «KOHKYPEHTHOE MPaBO» HEOOXOIUMO
paccMaTpuBaTh B IIMPOKOM M y3KOM cMbIciax. IIIupokoe moHMMaHKue 03Ha4aeT BECh
CHEKTp HOpM B (pelepalibHbIX 3aKOHAX M WHBIX HOPMAaTHBHBIX IMPABOBBIX aKTaX,
pEeryJMpyIoOlUX IPaBOOTHOLIEHUS O KOHKypeHIMH. B y3koM cMbIciie ke,
OrpaHMYMBACTCSI HOPMAMU aHTUMOHOIIOJIBHOTO 3aKOHOAaTenbeTBa.[2, C.1681]

Paznuunple  moaxomel K ONPEAENIEHUIO  KOHKYPEHTHOIO  IpaBa
CBUJETEIBCTBYIOT O Ba)XKHOH POJNM CQepbl peryaupyeMoil MpaBOBBIMH HOPMAaMH O
KOHKYPEHIIMM, ¥ O HEOOXOJUMOCTH €AWUHOTO0 TMOHHUMAHMS  ONPEICICHUS
«KOHKYPEHTHOE TpaBo». A Halu4he y KaKI0W U3 Tpynn coOCTBEHHOW MpaBOBOU
npupoabl U cdep peryjivpoBaHUs JaeT BO3MOXHOCTb YKa3aTh Ha MPU3HAKU Y
KOHKYPEHTHOTO ITpaBa OTPACIEBOM CaMOCTOSATEIIBHOCTH.

Jluckyccuss O  BBIACICHUM KOHKYPEHTHOIO IIpaBa B CaMOCTOSATENIbHYHO
IPABOBYKO OTPACIIb MUMEET HE TOJIBKO TEOPETHYECKOE 3HAYEHUE, HO WM IO3BOJSET
IyTEM AHAJIA3a PA3JUYHBIX MOAXOIO0B K MOHUMAHHIO OTMETUTH CYLIECTBYIOIIHE
po0JieMbl KOHKYPEHTHOTO IIpaBa.

OnHolt W3 HUX sABIsETCS OOBEAWHEHHME TaKuX Kareropuit kak Qopma u
COJep)KaHUe, YTO CIHOCOOCTBYET CMEUIMBAaHUIO KOHKYPEHTHOTO TIpaBa U
KOHKYPEHTHOTO 3aKOHOJATeNIbCTBA. J[aHHBIE NOHATHS HE TOXKIECTBEHHBI M MX
MOo/IMEHA O3HayYaeT OMMO0YHOE MOHMMAHUE NIpeIMETa 00CYKACHUS.

PaccmaTtpuBasi moaxoApl K TIOHMMaHUIO KOHKYPEHTHOTO IIpaBa, 0co0oe

BHUMaHHUE HEOOXOIUMO OOpaTUTh Ha MPABOBYIO MPUPOY, TAK KaK C TEOPETUUECKON
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TOYKH 3pPEHHS BBIIBJICHHE OCOOCHHOCTEM TOrO WJIM MHOTO MPAaBOBOTO SIBJICHUS WU
WHCTUTYTa METOJaMU CpPaBHEHHUS M COIMOCTaBJIEHUS O€3 M3y4eHHUs TMOSABICHUS U
pa3BUTHUS, B TOM YUCJIE ONPEICIICHUS TEPMUHA KKOHKYPEHTHOE IPaBO», ABIIETCS HE
nocJenoBareabHbIM 1 MeHee dpdexTuBHbIM [3, C.491].

[IpaBoBasi mpupoja KOHKYPEHTHOIO IpaBa  OOCYXAAaeTcsi  Y4YEHBIM
COOOILIECTBOM C TPEX OCHOBHBIX MO3HIIHM.

Hanbonee pacnpocTpaHeHHON MO3ULIMEN SBISETCS MO3ULMS O TOM, 4YTO
KOHKYPEHTHOE MPaBO SBJSETCS COBOKYIHOCTbIO HOPMATHBHBIX IPABOBBIX HOPM,
PETYIUPYIOMIUX TPABOOTHOIICHUS O 3alUTe KOHKYPEHIIMHM, KOTOpas BXOIUT Kak
MOJIOTPACib B TPaXJAaHCKOE MpaBo. JlaHHAs MO3UIIKA apTyMEHTHUPYETCS HAIMYHEM B
KOHKYPEHTHOM IpaBeé HOPM, COJEp’KalMX OOIIMe MNPUHIMIHAIBHBIE IMOJIOKEHUS,
OPUCYIIHE 3allMTe OT MOHOIOJUCTUYECKOW JIEATETHbHOCTH H  3alUTe OT
HEeZA00pocoBeCTHOM KOHKYpeHIuu.[4, C.494].

C  npyroi  TOYKM  3p€HHUS, KOHKYPEHTHOE  IpaBO  BXOIUT B
OpeIpPUHUMATEIFCKOE MPaBO M HMEET MEHBIIE MPHU3HAKOB CaMOCTOATEIHHOU
MOAOTPACIN rpakaaHcKoro npasa. [4, C.494].

Tpetbst mo3uLUs ONpeaeseT caMblid OONBIION KOMILIEKC MPU3HAKOB OTPACITU
npaBa U ONpEeNsseT KOHKYPEHTHOE MpaBo 000COOJIEHHOM OTpaciibl0 POCCUHCKOIO
npaBa. JlaHHas MO3ULUS apryMEHTHPYETCS HAJIWYHMEM Yy KOHKYPEHTHOIO IpaBa
oco0oro Merojga TMpaBOBOro peryiupoBaHusa. OpHako, ISl TOTO  4YTOOBI
KOHKYPEHTHOE IPaBo SBJSJIOCH OTPACbIO MpaBa HEOOXOAUMO HAMYME HECKOJIbKUX
OPU3HAKOB: TMPEAMET TMPABOBOTO  PETyIUpOBaHUsA  (ONpeNeieHHas TpyIma
OOILIECTBEHHBIX OTHOLIEHUH, HX OAHOPOJHOCTB); OCOOBIA METOJl MPaBOBOIO
pEeryJMpoBaHMs;  HEBO3MOXHOCTb  ypPEryJIMpOBaTh  JaHHblE  OOILECTBEHHBIE
OTHOIIICHUS APYTUMHU OTPACISIMHU MpaBa; aBTOHOMHOCTh HOPM, KOTOPBIE COCTaBIISIOT
colepkaHue otTpaciu npaBa. Ha cerogHs, Bcero KOMIUIEKCa MPHU3HAKOB
KOHKYPEHTHOE IMPaBO HE UMEET, MO3TOMY BO3MOXKHO PaCCMOTPEHUE KOHKYPEHTHOTO
mpaBa Kak MPaBOBOTO WHCTHTYTa, TaK KaK TPaBOBbIE MHCTUTYTHI MPEICTABISIOT
co0Oi OmpeNeNeHHyI0 TpyNIly HOPM TpaBa, HUX HOPUIUYECKOE COJEpIKaHUe

00yCTIOBJIEHO COJIepKAHUEM KOHKPETHBIX OOIIECCTBEHHBIX OTHOIICHHM, a TaKxKe
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CYIIECTBYIOT OOBEKTUBHBIC OCHOBAHUS BO3HMKHOBEHUS MPABOBBIX WHCTHUTYTOB. [9,
C.597]

Cucrema npaBa Poccun siBnsiercss copMUpOBaHHOM U 3(P(HEKTUBHOM IS
pa3BUTHUS HOBBIX oTpaciieit nmpaBa. OqHako, (GopMHUpoBaHHE HOBOW OTpaciu MpaBa B
JEHUCTBYIOLIEM SKOHOMUYECKOM M IIPABOBOM I10JI€ BO3MOKHO HCKIIFOUUTENIBHO ITOCIIE

BO3HHUKHOBCHH HpaBOOTHOHICHI/II‘/’I, npeaMeT U MCTOA KOTOPBLIX HC IMOAIIAAACT IIOI

CYILLIECTBYIOILIHUE PETYISITOPHI [5, C.97-111],

A B cioydae ¢ KOHKYPEHTHBIM MpPaBOM, OTHOIIECHUS AHTUMOHOMOJIBbHBIX
OpPraHOB C XO3SMCTBYIOIIMMHU CyOBEKTaMH, OpraHaMH TOCyIapCcTBa W OpraHaMu
MECTHOTO CaMOYIIPABJICHHS, PETYJIUPYIOTCS WMIEPATUBHBIMA HOpPMamH, B TO K€
BpeMsl TMUCIO3UTUBHBIMU HOPMAaMU PETYJIUPYIOTCS OTHOIICHUSI MEXIY Y4aCTHUKaAMU
TOProBOTO 000pPOTA.

OO0beuHEHHE WMIIEPATUBHOCTH W JIUCTIO3UTUBHOCTH, HAJIMYHME MPU3HAKOB
pa3JIMUHBIX OTpacieill mpaBa onmpeaessieT 0COObI MPaBOBOM U UCTOPUUECKUIN CTATyC
KOHKYpPEHTHOTO ITpaBa.

KoHKypeHTHOE MpaBo — SIBJIEHHE KOMIUIEKCHOE U KOMITHJIMPYIOLIEE, CO CBOUM
cnenuUIecKuM MpeIMEeTOM U METOJIOM PEryJIUpPOBaHUS.

Ha ngaHHBIII MOMEHT, BBU/y BBILICNEPEUYUCICHHBIX TPU3HAKOB KOHKYPEHTHOTO
npaBa U 0coOOH poJid B MPABOBOM pEryivpoBaHuud DkcnepTHbld coBeT BAK 1o
MpaBy pPaccMOTpET BOMPOC O BKIIOUYEHUM KOHKYPEHTHOTO IpaBa B HoMeHknaTypy
CIIEHHAIBHOCTEN, M0 KOTOPBIM YTBEPKAAKOTCS YUYEHBIE CTEIICHH.

B coorBerctBun ¢ VYkazom Ilpesunenta Poccumiickoit ®enepanuu OT
21.12.2017r. Ne618 MunucrepcTBy oOpazoBanus U Hayku Poccuiickoit denepanuu
OBLJIO PEKOMEHJIOBAHO PACCMOTPETH BOMNPOC O BO3MOXKHOCTU BKJIIOYEHHUS B
HoMeHknaTypy Hay4HBIX CHEIUMAIbHOCTEH IO IOPUCTIPYACHIUU «KOHKYPEHTHOE
npaBo» B cremuanbHocTh 12.00.07 «KopropaTuBHOE NpaBO; HSHEPreTUYECKOE
IIPaBoO».

YuuteiBas CKazaHHOE, DKCIEPTHBIA COBET MO MPaBy XOJATANCTBOBAI IMeEpe.
[Ipesunuymom BAK P® 00 nnuimuposanuu nepe MUHHCTEpPCTBOM 00pa3oBaHUs U

Hayku Poccuiickoint deaepannn o BKItOUeHMM B HOMEHKIIaTypy CcrielMaibHOCTEN IO
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npaBy (12.00.07), a Taxke B IlacmopT cmenuaibHOCTEH HayYHBIX PAOOTHHUKOB TIO
FOPUCIIPYIEHIIMM COOTBETCTBYIOLIUX U3MEHEHU.

B 2018 roay nanHas mpolieypa 3aBepiiniiach, U ObIJIO MPUHATO pelIeHue 00
W3MEHEHNH HauMeHOBaHMs Hay4yHoM crenuanbHoct 12.00.07 «KopropatuBHoe
MpaBo; YHEpreTuuecKoe npaBo» Ha HaumeHoBaHue 12.00.07 «KopnopaTuBHoe 1paBo;
KOHKYPEHTHOE MpPAaBO; JIHEPreTHUYECKOE IPAaBO» M BHECEHUWU COOTBETCTBYIOLIUX
n3MeHeHn B HomeHkiarypy Hay4yHbIX  CIIEOUAJIBHOCTEH, IO  KOTOPBIM
HPUCYKAAIOTCS yueHble creneHu.[6, C.4-5]

JlaHHBIN TIpoLiecC CBUAETENBCTBYET O MPUCTAILHOM BHHUMAaHUHM HE TOJBKO CO
CTOPOHBI HAYYHOTO COOOIIECTBA, HO W IPABOINPUMEHUTENS Ha JAaHHOE IMPAaBOBOE
SBJIEHUE, U €r0 IPeoOpa3oBaHue.

TengeHMsT pa3BUTHST KOHKYPEHTHOTO IIpaBa yKa3bIBaeT Ha IOCTEICHHOE
YBEJIMYCHHE BIUSHUS KOHKYPEHTHOTO MpaBa Ha BCe OOJBIINN 00beM OOIIECTBEHHBIX
OTHOILIEHUH U Ha OIpe/iesIeHuEe COOCTBEHHOM OTpacaeBOM CaMOCTOATEIbHOCTH, HO Ha
JAHHBIA ~ MOMEHT, T[OJIaraéM, UTO KOHKYPEHTHOE€ TIpaBO ATO  HMHCTUTYT

MNpCAIIPUHUMATCIIBCKOI'O ITpaBa.
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